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/S^^M. I see by " The Times" that the Lord Chan- 
cellor says, that by taking advantage of his Act, 
called " The Land Transfer Act," land may be 
transferred from one to another at a trifling cost 
and by means of a small strip of parchment, but 
that the solicitors have combined together to prevent 
persons using the Act. How is this ? 

Doc. The statement of the Lord Chancellor 
requires some further explanation. The Act has 
been as yet very little used ; but I think the Lord 
Chancellor has not done justice to the general body 
of solicitors in saying that opposition on their part 
is the cause. 

Stu. What, then, is the reason ? 

Doc. The real reason is that the solicitors are com- 
pelled to comply with the desires of the landowners 
themselves, whose eagerness to possess large landed 
estates and to retain them, and to transmit them entire 
to their descendants, causes that great length of deeds 
of which so much complaint has been made, compli- 
cates the title, and adds to the expense of every 
fresh sale. Unfortunately the Lord Chancellor's Act, 
of which you speak, is necessarily powerless to 
remedy this. 
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Sin. Please to explain to me how this is, and why 
land cannot be dealt with as simply as money in 
the funds ? 

Doc. I will endeavour to do so, but I must first 
explain to you a few things about money in the 
funds, railway shares, and property of that descrip- 
tion, not understood by the public generally, and 
I am afraid not sufficiently considered by our 
legislators: — First, then, you should know that 
although money in the funds, railway shares, and 
the like property, are transferable from one name to 
another in a very simple way, yet, at the same time, 
this property is capable of being, and is every day, 
made the subject of marriage settlements and many 
other complicated transactions. The deeds (fosr 
example) by which marriage settlements of this 
species of property are made, cost quite as noiuch, 
and are generally quite as long as a common settle- 
ment of the same description of a landed estate 
of moderate value, which is generally made by 
vesting the land by a short separate deed in trus- 
tees upon trust to sell, and by settling the pro- 
ceeds of the sale by another contemporaneous deed. 
This latter settlement is precisely the same as a 
settlement of money in the funds or railway shares. 
The expense of the short separate deed for vesting 
the land in the trustees is generally less than the 
cost of transferring the stock into the names of the 
trustees, so that the cost of a settlement of land and 
of money in the funds may be said to be precisely 
the same, except in the case of settlements of great 
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landed estates ; and as small landed estates are 
mostly settled in this way, you will see that, in the 
generality of cases, the supposition that a person 
wishing to settle his property can do so at a less cost 
if it be money in the funds, than if it be land, is 
merely a delusion. The costs are said to be less, 
because all except the actual transfer is behind the 
scenes, and less talked about ; but the costs of the 
settlement must be paid, as all married men who 
have had any money settled will tell you. The 
only difference is, that in the one case, viz. the stock, 
the property is transferred by a simple process at 
the bank, and in the other by a short deed, the cost 
of brokerage, (and oftentimes of a bank power of 
attorney also,) generally exceeding the cost of the 
deed. 

Stu. I understand so far, but you have not yet 
explained how it is that transfers of land are so 
expensive when no settlement is going to be made. 

Doc. I am coming to that, but we must proceed 
by degrees. In speaking of settlements I have 
touched at the root of the evil; as you will, I 
hope, be able to see before I finish. You must 
understand that money in the funds, althotigh it 
may be, and is continually, made the subject of a 
family settlement, cannot be entailed, and tied up, 
and hampered with charges in the way that land 
can be. A person can settle his money in the funds 
upon himself and his wife for their lives, and upon his 
children afterwards, and so that no child shall take 
any share unless it attains the age of twenty-one 
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years ; but from the nature of the property the parties 
have no object in carrying the settlement beyond this. 
The case of land is altogether different. The local 
influence and importance which attach to the 
ownership of land, and the love of territorial 
aggrandisement, induce men even to borrow money 
to enable them to become landed proprietors, or 
to enlarge the existing boundaries of their estate. 
You can easily imagine then how a landed proprietor 
with this love of acquiring land will adopt any shift 
or contrivance to enable him to keep it in his family; 
rather than sell any part of it, he will mortgage it, 
charge it with jointures and portions ; in short, do 
anything rather than sell : for, however deeply a 
landed estate is thus charged and burdened, the 
owner still remains in the eyes of the world the 
sole proprietor, and retains almost the same local 
influence and prestige as if the estate were unin- 
cumbered. You will readily see that this is not the 
case with a money fund. The natural way of pro- 
viding portions out of it is by selling enough to 
raise them. There is no. object in keeping the fund 
in existence as a large money fund, charged to nearly 
its full value with all sorts of incumbrances ; no local 
influence attaches to such a property. Cases have 
been known where large proprietors, in full posses- 
sion of all the local influence attaching to their 
great estates', have had hardly any surplus from 
their rents after payment of the annual out-goings 
for charges and incumbrances on their lands; 
for you will remember that, owing principally 
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to the local importance, which attaches to the 
ownership of land, and the consequential out- 
goings, such as allowances to tenants, subscriptions 
to schools, and other local objects, and the like, 
money cannot (as a general rule) be invested in 
land to pay more than two and a half or two and 
three quarters per cent., whilst the landowner has 
(as a general rule) to pay four per cent, for the 
money charged on the land, and so great is this 
infatuation for the acquisition of land, that a land- 
owner is often willing to borrow money at this 
rate, and even at five per cent., for the purpose of 
enlarging his already incumbered estate. 

Stu. It seems to me, then, that what is really 
wanted is some measure to compel sales of portions 
of these large estates, instead of allowing them to 
be thus charged with large sums for portions for 
children and so forth. 

Doc. No ; that would be impracticable. If tlie 
transfer of land is to be assimilated to the transfer 
of stock, the first course must be to assimilate the 
powers of the owners, and to make them the same 
over both descriptions of property. Thus the legis- 
lature must abolish all entails and other complica- 
tions now afiecting land which do not now apply to 
a money fund, and a settlement of land must be 
assimilated to a money settlement. 

Stu. Would you then propose to abolish the law 
of primogeniture ? 

Doc. By no means. It is surprising that people 
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generally ehould bo misapprehend this question of 
descent or primogeniture. It is true that, in this 
country, if an owner of freehold land dies intestate 
his eldest son will take it as hia heir ; but this is 
practically of little consequence, for as a landowner 
has the power of giving his land by deed or will to 
anybody be pleases, and generally exercises this 
power, intestacies as to land are rare. 

Siu. You think, then, that if landowners were to 
consent to a law by which they would be re- 
strained from creating these entails and strict 
settlements of tlieir land, the Lord Chancellor's Bill 
would become of more general utility ? 

Doc* Undoubtedly. The legislature should begin 
by abolishing all technical modifications of what is 
called the " legal estate" in the land " uses," and like 
complexities, and should permit only two forms of 
legal ownership, namely, a fee simple, and a lease for 
years. It should allow of the creation of no other 
equitable or beneficial interest in the land, carved 
out of this legal ownership in fee, than an estate for 
life, with a remainder or reversion in fee simple, in 
the same manner as a money fund is now usually 
settled. This would be to commence the reform at 
the roots instead of the branches, but the Lord 
Chancellor cannot do this, while opposed by the 
landowners ; he has striven to accomplish as much 
as is practicable short of this. 

Sta. You think then, that without this limitation 
to the powers of a landowner the Act cannot be 
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complete ? And that this is the reason why resort is 
not had to it ? 

Doc. This is the main reason. For you will 
readily understand that, after a purchaser has become 
the registered owner, with the simple title conferred 
by the Act, he will, whilst the present state of things 
lasts, immediately begin to settle, tie up, and in- 
cumber his property as before. And all his 
deeds of settlement will be precisely of the same 
purport, and of the same length as at present. 
Moreover, they will all have to be registered at full 
length in the register office. And this provision of 
the Act, although in my opinion a most desirable 
one for the safety of purchasers, will necessarily be 
an addition to the present expense in subsequent 
dealings with the land. 

Stu. Are there any other reasons why the Act is 
not more generally used ? 

Doc. Yes. So great an anxiety existed on the 
part of the legislature not to interfere with remote, 
possible and unknown claims, that it has imposed 
formalities which take much time, and delay the 
completion of the purchase. Thus, under the 11th 
section of the Act, a period of more than three 
months must elapse, even after the title has been 
made out to the satisfaction of the registrar, be- 
fore an indefeasible title can be acquired. When, 
on the other hand, an estate is sold without reference 
to the Act, it is usually sold subject to conditions of 
sale limiting the time for making objections to the 
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title to fourteen or twenty-one days, and sometimes 
even to ten days, and under such conditions the 
purchase can usually be completed and the money 
received by the seller within a period of about one 
month or six weeks from the day of sale. Again, 
it is usual to insert in these conditions of sale 
special provisions applicable to the state of the title, 
precluding the purchaser from making objections 
to the title on specified points, which the seller can- 
not remedy or remove, and although the title may 
really be a good title, notwithstanding these specified 
difficulties, yet it may not be what is technically 
called a "marketable title." Now, unfortunately, 
and as I believe against the wish of the Lord Chan- 
cellor, the Act of which we are speaking provides 
that the title to be submitted to the registrar must 
be a marketable title, to enable him to put it on 
the register, and the difficulty and expense in most 
cases of making a strictly marketable title are so 
great, that sellers naturally prefer selling their land 
under special conditions of sale. 

Stu. You think then, that, besides the great 
length of time lost in these notices for claimants, 
the Act is too stringent as to the perfection of the 
title to be deduced ? 

Doc. Yes. In a great beneficial reform of this 
character the public good is the main object; and 
a useful remedial measure may be rendered abortive 
by too great sensitiveness about preserving all sorts 
of possible claims of unknown individuals. Indeed, 



lord 



MMf Hin BINDCt 
Syroc«t«, N; Y. 
Stodcton, Coltf. 



I 



r 



i 



( 11 ) 
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the present periods of limitations for actions and 
suits for the recovery of land, might well be reduced 
by one-half of their present length, without unfair- 
ness to anyone, and with great advantage to the 
public. A person, although of full age and under 
no disability, and claiming a present interest in 
land, has now twenty years allowed him for making 
his claim — while his claim in personal actions is 
barred at the end of six years — surely ten years 
would be more than enough in the case of land. 
Such an alteration would in itself tend greatly to 
the simplification of the title to land, and be the 
means of enabling many persons to place their 
titles on the land register much sooner than they 
could otherwise do so. 

8tu. You think that there is no prospect of the 
landowners consenting to any restriction upon their 
present rights of disposing of their property ? 

Doc. None whatever. On the contrary, expe- 
rience shows that they would never consent to any- 
thing of the kind. They would rather extend their 
present powers of entailing and tying up their land. 
So long as the owners of land persist in clinging with 
their present tenacity to the power of controlling by 
wills and settlements, the devolution of their land 
after their decease, and of attaching restrictions to 
its future enjoyment, it will be beyond the power of 
the present or any future Lord Chancellor to render 
them that substantial and material simplification of 
their titles which is so much desired. 
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Stu. Can you suggest any mode of extending 
the useful operation of the present Act of Parlia- 
ment in the absence of these radical changes ? 

Doc. A little, but not much, can be done. The 
first thing should be to require a good title to be 
shown to the reasonable satisfaction of the Regis- 
trar, and not, as now, a strictly marketable title. 
The consequence of insisting upon what is techni- 
cally called a marketable title is to deter many 
persons with a really good title, but, with some 
technical though really unimportant defect, from 
taking advantage of the Act. This is the first 
thing that should be done. The next thing should 
be the removal of the necessity for the public 
notices required by the Act to be advertised, in effect 
inviting claimants (if any) to put in their claims. 
This part of the Act is one of the many instances 
of the over zeal of the legislature to protect dor- 
mant claims and unknown rights. As the Act 
stands only a strictly marketable title, z. e. such a 
title as the Court of Chancery would compel an 
unwilling purchaser to accept, can be placed upon 
the register. But as the law stood when the Act 
passed (and it still remains unchanged), the Court 
of Chancery, in forcing a purchaser to accept such a 
title, never caused any advertisements to be inserted 
or any inquiries to be made. It judged for itself 
whether upon the face of the abstract the title was 
good or not, and if it thought the title a good one 
it forced a purchaser to accept it. It is true that, 



^ 



1- i 



MMTHin llHDit 
Syrocttt«, Mi t» 
Stockton, CotU. 



W^m 






( 13 ) 

after the purchaser had been compelled to accept 
it, if an adverse claimant turned up and established 
his title, the purchaser would have lost the estate, 
and, generally, could not have recovered back his 
purchase-money. But this was a defect in the law ; 
for is not a purchaser under such circumstances, 
having been compelled to accept the title and pay 
his purchase-money against his will, just as much 
entitled to protection as an adverse claimant him- 
self, however just his claims may be ? 

Morally there can be no doubt upon the subject. 

If, then, a title submitted to the registrar is pro- 
nounced, after a stringent investigation, to be 
good, why should a seller, under the Lord Chan- 
cellor's Act, be obliged to advertise for all claimants 
to come in and attack his title and run the risk of 
some dormant claimant being aroused ? This alone 
deters many from taking advantage of the Act. 

The only specious reason I have heard urged in 
favour of these general notices for claimants is, that 
they prevent a fraudulent or fictitious title from 
being submitted to the registrar; but, as I have 
before shown, the Court of Chancery considered 
no such notice necessary, and I never heard of a 
fictitious title being passed by the Court ; and the 
party to suffer from such a fraud is the party 
who committed it, and not an innocent purchaser; 
it would be a wonderful case if fraud were not 
detected on a searching investigation by the regis- 
trar and the examiners of titles under the Act, into 
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a title deduced for a period of sixty years and 
upwards. The legislature should, of course, en- 
deavour to prevent such frauds by punishing with 
severity the right parties, namely, the criminals 
perpetrating them, 

I know that it has been said, as one reason, why 
these notices should be given, that there sometimes 
are exceptions of mines and minerals, or other 
rights in the original conveyances appearing on 
the abstract, and that these rights might be lost to 
the parties if notices were not advertised. This, 
however, is another of those specious objections 
which tend to obstruct reform, without being in 
themselves substantial. These rights, if they exist, 
must appear by local enquiries on the spot, even 
if not apparent upon the face of the deeds ab- 
stracted, or some of them, and, if so, the registrar 
and examiners cannot fail to detect them. If they 
have not been exercised for a long period and do 
not appear in any of the deeds for a period of 
sixty years, you may be sure that an advertise- 
ment will be but of little use in calling up a right- 
ful claimant ; and if such a right has lain dormant 
and without a claimant for sixty years, it is for the 
general benefit that such a right should be extin- 
guished for ever. 

The only notices necessary, as a general rule, to 
be given, are notices to the adjoining owners, in 
order that the boundaries may be correctly defined, 
and no improper encroachments made upon the 
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lands of adjoining proprietors. It would be de- 
sirable to give to the registrar, or to the Inclosure 
Commissioners, special powers to determine, in case 
of dispute, the boundaries of lands submitted to the 
operation of the Act. 

If some such alterations as these were made, and 
the periods fixed by the present statutes for the 
limitation of actions and suits relating to real pro- 
perty were shortened, as I have before suggested, 
I think the operation of the Act would be facilitated. 
There is one point upon which the Act should be 
more explicit, I mean the effect which a registration 
has upon the title when the owner, having cleared 
his title and registered himself as owner, afterwards 
takes his name off the register, without having sold 
or dealt with the property. I apprehend the in- 
tention to be, that the title should remain an inde-. 
feasible title, in the same way as if it had continued 
on the register, but that th^ parties entitled to the 
estate may afterwards sell or deal with it as they 
may think fit, without being obliged to register all 
their subsequent dealings. This should be rendered 
free from all doubt. A few words would, however, 
accomplish this. 

Stu. Is there any other reason you can suggest 
for this reluctance to make use of the Act ? 

Doc. Yes. There is one strong reason which I 
have not adverted to why the Act in question must 
necessarily be allowed a considerable time before its 
advantages can be properly appreciated. The main 






/ '^ 







.' 



-'. " • 



^y^ 




( 16 ) 






'•i-1 








■J., r/" 







object being, as I have told you, to investigate and 
clear away all prior title once and for ever, this first 
and most important stroke is necessarily as expensive 
a proceeding as an investigation of the title by a 
purchaser in the ordinary mode. Now suppose an 
estate to be oflfered for sale without reference to the 
Act. The seller naturally does not care to make a 
clear title with reference to future transactions. He 
cares only for the present moment. After receiving 
his purchase-money he will have no more interest in 
the estate, and his sole object therefore is to receive 
his purchase-money with the least possible delay, 
trouble, or expense. 

Unless the estate is to be sold in many lots, it is 
not worth his while to incur the expense of clearing 
his title before the registrar (with the possibility of 
its being rejected) upon the chance of his being 
afterwards enabled to get a larger amount of pur- 
chase-money suflBlcient, mind, not only to cover the 
whole expense of the investigation of the title before 
the registrar, but also to leave a profit besides. The 
seller therefore dictates his own terms and declines 
to sell otherwise than in the ordinary manner; 
namely, with special conditions as to title, and 
payment of purchase-money on an early day. 

It is thus apparent that, so far as regards sales 
and purchases, the Act will be brought into operation 
mainly by purchasers and not sellers. And this 
may be done by purchasers agreeing to pay a fixed 
sum over and above the original purchase-money. 
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provided the title be made a registered title. This 
will afford an inducement to sellers to consent to the 
title being investigated under the Act, and the pur- 
chasers will be amply repaid by getting rid of the 
prior title ; and should the title not turn out to be 
one capable of being registered, neither party will 
be damaged beyond the delay occasioned in the 
completion of the purchase; but it is absolutely 
necessary that the period of three months required 
by the Act (and to which I have before adverted) 
should be materially shortened. 

This state of things, however, shows that a con- 
siderable time must be allowed before the Act can 
in any sense be pronounced unsuccessful. 

But as regards all persons intending to mortgage 
their estates, the advantages and enormous saving of 
expense by having the prior title cleared is so 
obvious that a great number of these will un- 
doubtedly, within a comparatively short- period, be 
found to have availed themselves of the Act. 

I cannot close our discourse without expressing 
some surprise that the Lord Chancellor, whilst 
animadverting upon the charges of solicitors, with 
reference to the sale and transfer of land, should 
have wholly omitted to notice the much larger 
charges of auctioneers and valuers, charges which 
form the largest item in every sale by auction, 
while the work done involves less labour and 
requires less talent than any other part of the 
work performed. 
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I must also guard you against being led away by 
the notion that a conveyance on a strip of parch- 
ment is the principal boon conferred by the Act. 
This is merely a secondary and minor consideration. 
The stamp duty remains the same, and the mere 
conveyance itself, exclusive of the stamp duty, was 
always a very small item iu the account. The real 
benefit consists in freeing a title from the incum- 
brance of all the earlier deeds, and saving the 
repeated expense of a re-investigation of the prior 
title upon every fresh sale or mortgage of the land. 

To the present Lord Chancellor must be ascribed 
the credit of carrying a measure involving a great 
principle, which, like all previous important changes 
in the law, at first met with a determined and per- 
severing opposition. 

This success, however, was not insured without 
concessions which act as heavy fetters in retarding 
the full development of the measure. But now 
that the great principle has been sanctioned I hope 
that these fetters will be gradually removed : and 
I am confident that, when they have been taken 
off, the general body of solicitors will be found 
combining to assist the beneficial operation of the- 
Act. 
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